Federalism - the Concept

The idea that the federal government and the state governments are separate
sovereigns and cannot directly control each other.

In a sense, the U.S. is made up of 51 separate sovereign nations!
The Supremacy Clause:
Art VI, section 2:

“This Constitution, and the Laws of the United States which shall be made in
Pursuance thereof; and all Treaties made, or which shall be made, under the
Authority of the United States, shall be the supreme Law of the Land; and the
Judges in every State shall be bound thereby, any thing in the Constitution or
Laws of any State to the Contrary notwithstanding.”

This does NOT mean that the federal government can control the states, it
does however mean that where federal law conflicts with state law federal law
controls.



Federalism - The Effect

m The federal government cannot force the states to do anything.

m Thus, the federal government cannot:
m tax state governments or state government entities

= order a state to get rid of radioactive waste within it borders
(New York v. United States)

= order a state to conduct background checks on potential gun buyers
(Printz v. United States)

m Although federal law trumps state law, the power of the federal
government is one of enumerated powers, wherever the U.S.
Constitution does not give the federal government a power, said
power is left to the states.

= (10th Amendment: The powers not delegated to the United States
by the Constitution, nor prohibited by it to the states, are reserved to
the states respectively, or to the people.”)



STATE POWERS FEDERAL POWERS
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addressed o a local level




Separation of Powers

# Dividing the power between the branches of the federal government.
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QUIZ TIME!




Separation of Powers

Congress 1z also divided:
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Legislative Powers

m All are derived from Article | of the Constitution and/or the
“‘enforcement” clauses of some of the Amendments. The main
powers of Congress have to do with making laws in various areas.

Some Highlights:

m The taxing and spending for the “general welfare” clause; which
allows taxing and spending for the “general welfare”

Note: This does NOT allow Congress to make other laws for the
general welfare; that’s the states’ job

m Congress can use this power to “force” states to do things that it
cannot directly order them to do because of federalism

m The “Commerce Clause” (the biggest source of Congressional
power)

m To coin and regulate money (exclusive power)



Congress’ Legislative Powers (Cont.)

To promote arts and sciences through funding

To create and maintain armed forces

Enforcement clauses of the Civil Rights Amendments
The “necessary and proper” clause (the ‘elastic’ clause)

This does not give Congress new powers, but it allows Congress
broad authority to develop its own means to carry out the other
powers

m Congress can also delegate its power, but cannot give
other branches too much power to create law

m Congress establishes administrative agencies in areas
that require attention and expertise that Congress
doesn’'t have; and Congress gives those agencies their
power



