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Before diving into cooperative negotiation strategies, legal practitioners must master the fundamental 
terminology and concepts that underpin all negotiation practice. These foundations provide the 
vocabulary and analytical framework necessary for effective advocacy in both adversarial and 
collaborative contexts. Understanding these core principles enables attorneys to navigate complex 
disputes with precision and strategic clarity.

Enjoin & Injunction
Courts possess the authority to order parties to 
act, or to refrain from acting, in specific ways. 
When a court needs to prevent a party from 
undertaking certain actions, it issues an 
injunction—the actual writ or formal order 
directing compliance. This equitable remedy 
serves as a powerful tool in negotiation 
contexts, as the threat or reality of an 
injunction fundamentally alters the 
bargaining landscape between parties. The 
injunction transforms theoretical rights into 
enforceable obligations, shifting leverage 
dynamics significantly.

BATNA
This critical acronym stands for "Best 
Alternative to a Negotiated Agreement." A 
party's BATNA represents the most favorable 
outcome that party could reasonably expect if 
negotiations fail entirely or are never 
initiated. Understanding your BATNA—and 
accurately assessing your opponent's—forms 
the foundation of effective negotiation 
strategy, establishing the baseline against 
which all proposed settlements must be 
measured. Without clear BATNA analysis, 
negotiators operate in darkness, unable to 
distinguish advantageous settlements from 
costly mistakes.
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The Cooperative 
Negotiation Paradigm
Much of the negotiation occurring between parties involves 
individuals who view themselves as problem solvers 
rather than adversaries. In these situations, both parties 
hope that when negotiations conclude, everyone departs 
with more value than when they began—a fundamentally 
different mindset than traditional adversarial bargaining. 
This collaborative approach recognizes that creative 
solutions can expand available resources rather than 
simply dividing a fixed pie.

However, not all negotiation unfolds in such a collegial 
atmosphere. There exists one essential prerequisite for 
cooperative negotiation: both parties must recognize 
they're dealing with a non-zero-sum situation. In 
distributive bargaining scenarios, one party can gain only 
at the direct expense of the other, making genuine 
cooperation impossible and forcing parties into competitive 
negotiation strategies. The key distinction lies in whether 
the negotiation structure permits mutual gains or demands 
that every advantage for one party constitutes an 
equivalent loss for the other.

Recognizing which type of situation you face 
constitutes the first critical step in negotiation 
planning. Misidentifying a zero-sum situation as 
cooperative leads to exploitation; conversely, 
treating a potentially cooperative situation as 
purely competitive leaves valuable opportunities 
unexplored. Skilled negotiators develop the 
analytical capacity to distinguish between these 
contexts and adjust their strategies accordingly, 
remaining flexible enough to shift approaches as 
the negotiation reveals its true structure.
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The Widget Waterer Dispute: A Case 
Study
Partnership to Litigation

A promising business 
relationship deteriorates into 
legal warfare, demonstrating 
how cooperative 
opportunities can emerge 
from even the most 
adversarial contexts.

Asher, an inventor, creates the "Widget Waterer"—a device for 
watering widgets. Benjamin, a manufacturer with a vacant 
machine shop in Opelika, reads about the invention and 
approaches Asher with interest. Recognizing mutual benefit, 
they enter a 50-year royalty agreement granting Benjamin 
exclusive production rights in exchange for substantial yearly 
royalties plus a percentage of profits. Initially, both parties 
celebrate what appears to be a mutually advantageous 
arrangement.

1

Initial Partnership
Asher and Benjamin forge a 50-year 

agreement with exclusive production rights 
and substantial royalty payments

2

Relationship Deteriorates
Two years later, serious problems emerge. 
Asher believes Benjamin is cutting corners 

and producing unsafe products to maximize 
profits. Benjamin resents Asher's constant 
interference in production processes about 
which he lacks expertise. For a full year, the 

two fight and argue continuously.

3

Legal Action
Finally, Asher files suit seeking release from 

the original agreement and an injunction 
preventing Benjamin from producing 

additional Widget Waterers. The dispute 
transitions from business conflict to formal 

legal proceedings.
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Adversaries Don't Always Mean 
Adversarial Negotiation
At first glance, Asher and Benjamin appear to be typical adversaries. They harbor mutual dislike 
and have established a history of bad blood through a year of fighting. This emotional backdrop 
might suggest that any subsequent negotiation would necessarily adopt an adversarial, competitive 
stance. The personal animosity between them seems to preclude any possibility of collaborative 
problem-solving.

However, this conclusion would be premature and potentially costly. A legal team that remains 
emotionally detached from the situation can often identify opportunities for problem-solving 
collaboration in precisely these types of conflicts. The key lies in distinguishing between the 
parties' emotional state and the underlying structure of their dispute. While the parties may feel 
antagonistic toward each other, the economic structure of their conflict may actually present 
opportunities for mutual gain.

This distinction represents one of the most valuable skills an attorney brings to negotiation. Clients, 
understandably caught up in the emotional dimensions of their disputes, frequently cannot see past 
their anger or frustration to recognize structural opportunities for beneficial settlements. The 
attorney's professional detachment enables pattern recognition that transcends the immediate 
emotional context, identifying collaborative possibilities that the parties themselves might never 
discover.

"The hallmark of an effective cooperative negotiator lies not in eliminating the adversarial 
dynamic entirely, but in preventing adversaries from defaulting to classic adversarial, 
competitive, distributive negotiation tactics."
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The Widget Waterer Turning Point
Asher's attorney takes the first strategic step by seeking a temporary injunction preventing Benjamin 
from further production. Once the court grants this injunction, both parties immediately begin 
hemorrhaging money until the dispute resolves. Asher stops earning royalties on his invention. Benjamin 
generates no revenue from a fully-equipped, idle plant. Crucially, both parties are leaving money on 
the table. This shared financial pain creates the foundation for productive negotiation.

Litigation Path

Long, expensive court battle with uncertain 
outcome and guaranteed losses during 
proceedings. Legal fees accumulate rapidly while 
neither party generates income from the Widget 
Waterer. The best-case scenario involves winning 
after months or years of costly litigation.

Minimum six-month wait for trial

Extensive discovery and motions practice

Mounting legal expenses with zero revenue

Uncertain outcome after substantial 
investment

Negotiation Path

Potential for mutual gain without proportionate 
loss to the other party. By negotiating a settlement 
rather than pursuing protracted litigation, each 
party could achieve meaningful gains without 
those gains coming from directly proportionate 
losses to the other.

For instance, Asher might permit Benjamin to 
produce Widget Waterers for five more years, in 
exchange for Benjamin releasing Asher from the 
original 50-year agreement. This outcome benefits 
both parties compared to their litigation 
alternatives, allowing both to resume generating 
income immediately while avoiding continued 
legal expenses.
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Demands vs. Needs: The Foundation of 
Cooperative Strategy
Legal scholar Dauer identifies one pivotal difference between competitive and cooperative 
negotiating approaches. In competitive negotiation, an attorney must identify her client's 
demands—the specific outcomes the client insists upon obtaining. These demands typically take 
concrete, measurable forms: specific dollar amounts, particular contract terms, defined 
performance obligations, or other tangible results.

In cooperative negotiation, the initial task fundamentally differs: the attorney must identify the 
client's underlying needs—the core interests and concerns driving those surface-level demands. 
This distinction, while appearing subtle, profoundly impacts negotiation strategy and outcomes. 
Demands represent positions; needs represent interests. A client may demand $500,000 in damages, 
but their underlying need might be financial security, vindication, or prevention of future harm.

1

Surface Demands
Specific positions and 
concrete outcomes clients 
articulate

2

Underlying Needs
Core interests and concerns 
motivating those demands

3

Creative Solutions
Alternative approaches that 
satisfy needs without 
meeting demands exactly

Dauer and other negotiation theorists agree that cooperative negotiation both requires and 
produces a far more complex landscape of discussion than competitive negotiation contexts, 
demanding deeper analysis and more creative problem-solving. Understanding this distinction 
enables attorneys to explore solutions that clients themselves might never imagine, precisely 
because clients remain focused on their stated demands rather than their underlying needs. When 
you understand what your client truly needs, you can often satisfy those needs through 
mechanisms very different from what the client initially demanded.
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Beyond Zero-Sum Thinking

"Negotiation is not just a 'game' to be won. The problem-solving approach usually functions in 
an integrative (multiple issue) rather than a distributive (single issue) context." — Nutshell at 24

Dauer significantly elaborates on this foundational concept: If negotiation remains positional or 
one-dimensional, the contest focuses narrowly on a single variable—typically the dollar amount a 
defendant will pay a plaintiff, as in competitive bargaining situations. This single-variable focus 
creates genuine zero-sum dynamics where every dollar gained by one party represents a dollar lost 
by the other.

Collaborative bargaining, by contrast, seeks to identify many diverse interests and explore 
mechanisms for trading these interests without adopting win-lose limitations. Rather than fighting 
over a fixed pie, parties work to expand the pie itself, creating value that wouldn't exist through 
adversarial approaches. This value creation occurs through several mechanisms: finding issues 
where parties value things differently, identifying resources that cost one party little but benefit the 
other significantly, structuring agreements over time to align with parties' different planning 
horizons, and discovering complementary interests that can be bundled together.

Value Creators
A simple, linear approach suits 
competitive bargaining but 
generally fails in cooperative 
contexts. Success demands 
creativity in generating what 
negotiation theorists call 
"value creators"—novel 
solutions that address multiple 
interests simultaneously, often 
by reframing the problem 
entirely.

Integrative Thinking
Rather than viewing issues in 
isolation, effective cooperative 
negotiators identify 
connections between 
seemingly disparate concerns, 
finding trades that benefit all 
parties without requiring 
proportional sacrifices. This 
systems thinking reveals 
opportunities invisible to those 
focused on single issues.

Interest-Based Solutions
By moving beyond positions to 
understand underlying 
interests, negotiators discover 
solutions that satisfy core 
needs even when surface-level 
demands appear incompatible. 
The key lies in asking "why" 
repeatedly until reaching 
bedrock interests.
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Understanding BATNAs: The Widget Waterer 
Analysis
Let's return to the Widget Waterers hypothetical and help both Asher and Benjamin make informed decisions 
regarding negotiation strategy. A thorough BATNA analysis requires examining each party's alternatives with 
unflinching realism, acknowledging both favorable and unfavorable possibilities.

Asher's BATNA

Based on the court docket, several facts become 
clear about Asher's litigation alternative:

Timing: Asher's case won't be heard for at least 
six months. During this period, numerous 
preliminary motions (including challenges to the 
already-issued temporary injunction) and 
extensive discovery will occur—all expensive 
and time-consuming.

Best Case Scenario: A favorable decision arrives 
in nine to twelve months, freeing Asher to 
approach another manufacturer with his Widget 
Waterer design. However, he must then invest 
additional time negotiating a new production 
agreement before royalties resume.

Financial Reality: Asher faces substantial lost 
income over the next year or more, with 
mounting legal expenses and zero royalty 
payments throughout the litigation period.

We haven't painted an appealing picture for Asher's 
earnings prospects. This bleak BATNA is precisely 
why negotiation becomes an attractive 
alternative. Unless negotiations proceed 
disastrously, Asher likely benefits from the process 
compared to litigation.

Benjamin's BATNA

Benjamin's position presents different calculations 
and different risks:

Best Case: After enduring lengthy and expensive 
litigation, Benjamin retains the right to continue 
producing Widget Waterers. Assuming he believes 
the product will remain profitable for years to come, 
he possesses well over 40 years remaining in the 
original 50-year agreement.

The cumulative profits potentially earned over those 
four decades suggest Benjamin might demand a 
substantial settlement payment to relinquish his 
contractual rights voluntarily. His BATNA appears 
stronger than Asher's on the surface.

However: Benjamin's BATNA also involves 
significant costs and uncertainties. He faces the 
same expensive litigation process, generates zero 
revenue during the injunction period, and risks 
losing entirely if the court rules against him. 
Additionally, he must consider opportunity costs—
what else could he produce with his idle 
manufacturing facility during this dispute?

The BATNA Calculation: In cooperative bargaining, each party's BATNA dictates what that party will 
reasonably accept as an alternative to proceeding with trial. The settlement range exists in the space 
between these two BATNAs—where both parties prefer the negotiated outcome to their litigation 
alternative.
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The Prisoner's Dilemma and Strategic Cooperation
Albert W. Tucker (190531995), former Chair of Princeton's Mathematics Department, popularized "the prisoner's dilemma" 
as a classic example of non-zero-sum situations. This "game" frequently illustrates concepts in economics, mathematics, 
philosophy (particularly decision theory), and negotiation strategy. The central challenge: No matter how thoroughly one 
prepares, in negotiation situations one never knows with certainty how opponents will act. This fundamental uncertainty 
shapes all strategic decision-making.

Both Stay Silent
Each receives 2 years in jail (partial 
responsibility acknowledged). This 
represents the optimal collective 
outcome, but requires mutual trust 
and coordination.

Both Confess
Each receives 4 years in jail (full 
responsibility, no cooperation 
credit). This suboptimal outcome 
results when both parties pursue 
individually "safe" strategies.

One Confesses, One Silent
Confessor goes free; silent party 
receives 8 years (implicated by 
partner). This asymmetric outcome 
creates the temptation to defect 
from cooperation.

The dilemma arises because individual rational action (confessing to avoid the 8-year risk) leads to suboptimal collective 
outcomes (both getting 4 years rather than 2). If both parties could trust each other to remain silent, they'd both achieve 
better results than pursuing individually "safe" strategies. This tension between individual rationality and collective benefit 
defines many real-world negotiation scenarios.

Many formulations present this as a multiple-round game, where each person decides to speak or stay silent, penalties 
accrue, and then each decides anew. Cumulative penalties accumulate across rounds until the game concludes. This iterative 
structure more closely mirrors real negotiation dynamics, where parties make sequential decisions, observe outcomes, 
adjust strategies, and must consider both immediate results and long-term relationship effects.

Trust and Cooperation
The dilemma demonstrates why 
establishing trust becomes crucial in 
cooperative negotiation. Without 
credible commitment mechanisms, 
parties default to competitive strategies 
even when cooperation would benefit 
everyone. Trust-building mechanisms 
include incremental agreements, 
transparent communication, third-party 
guarantees, and reputation effects.

Repeated Interactions
When parties expect ongoing 
relationships, cooperation becomes more 
rational. The shadow of the future 
encourages present cooperation, as 
today's betrayal damages tomorrow's 
opportunities. This explains why 
cooperative negotiation succeeds more 
frequently in contexts involving repeat 
players who must maintain reputations 
and ongoing relationships.

Understanding these game theory principles helps negotiators recognize when cooperative strategies make strategic sense4
not merely as idealistic approaches, but as rational responses to the structure of the negotiation itself. Cooperative 
bargaining succeeds not by ignoring self-interest, but by aligning self-interest with collaborative problem-solving. 
The prisoner's dilemma teaches us that what appears individually rational in isolation may prove collectively irrational 
when both parties follow the same logic. Conversely, cooperation that appears risky in single interactions becomes 
strategically sound when relationships extend over time and reputation matters. The sophisticated negotiator recognizes 
these structural features and adjusts strategy accordingly, building trust where possible while protecting against 
exploitation where necessary.
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