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TRESPASS—Cont'il
EXEMPLARY damages,

Generally, Tresp &= 5t
I Sufficiency of evidence, Tresp &= 16(2)

I_F.ﬂ.LSE imprisonment. See heading FALSE
IMPRISONMENT, generally

MCING lands of another, Fences <= 29
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CONSTITUTIONAL puaranty,
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Residency requirements, Const Law
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DUE process, Const Law <= 274(6)
EQUAL protection, Const Law &=

INCOME tax-federal, Int Rev &= 3160

TRAVEL DOCUMENTS

CITIZENS and citizenship, Citiz o= 10.2
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EXECUTORS and administrators, Ex & Ad
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ABBREVIATIONS OF COURTS

ACMR el United States Court of Military Review

—Army

AFCMR . United States Court of Military Review
—Air Force

BT 7o SO S T United States Bankruptey Court
Bkrtey. App. United States Bankruptey
Appellate Panel

C.A. - United States Court of Appeals

CADC. -- United States Court of Appeals for
District of Columbia Cireuit

CAFed. e United States Court of Appeals,
Federal Cireuit

[Pt Bl el e i i, L United States Court of Customs and
Patent Appeals

CGCMR o United States Court of Military Review

—Coast Guard

CIT oo United States Court of International Trade
CLCt. - United States Claims Court
LY I adriens S e G - United States Court of Military Appeals
(CNCHE e Raid W5, - United States Court of Claims
Cust. & Pat.App. oo United States Court of Customs
and Patent Appeals

CHEEE] = T, AR o . United States Court of Customs
DL o United States Distriet Courts
EmApp. United States Temporary Emergency
Court of Appeals

Bed! Gl fese s SR, i United States Court of Federal Claims
Foreign Intel. Surv.Ct. ... United States Foreign Intelligence

Surveillance Court
Foreign Intel.Surv.Ct. Rev. ...... United States Foreign Intelligence

Surveillance Court of Review

Jud Pan.Mult.Lit. ... Judicial Panel on Multidistriet Litigation
NMCMR United States Court of Military Review Navy

—Marine Corps Court of Military Review
| S L SR M R Supreme Court of the United States

Netiapp = oo S S e United States Court of Veterans Appeals

v

Courts

ABBREVIATIONS OF COURTS

ACME . United States Court of Military Review
—Army

AFCMR o United States Court of Military Review
—Alr Foree

Bkricy. oo United States Bankruptey Court
Bkrtey. App. oo United States Bankruptey
Appellate Panel

CA e United States Court of Appeals
CADC, ... United States Court of Appeals for
District of Columbia Cireuit

CAFed e United States Court of Appeals,
Federal Circuit

CCPA wmnmsmnensmsacaancens L Oited States Court of Customs and
Patent Appeals

CGCMER ............ S N United States Court of Military Review
—{Coast Guard

CIT e United States Court of International Trade
(8 B g T SN il .

CMA e United States Court of Militarv Aoneals

wemmemmemeeeeee United States Claims Court
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fimmunity provides that governmeni  officials
_1'|:|t-rl'|:||-|'|'||:|'|1'_ discretionary  funciions  generalls
jare shielded from lability for civil damages

far as thelr conduct does not vielate clearly

blished stmtutory or constitutional rights ol
Bwhich reasonable person would have known
¢ Monday v. Oullete. 1158 F.3d 1099, 1997
- Fed.App. 201P

When determining whether gqualified immu-
nity proiects official, court first must determine
shether plaintili has '|'I|'I.'.‘\L':I'|'|L'Ij facts which, il
ﬁ'nvcn. di_'|'|1l_I-||.\1|.il.|L' l||:.-|1 :Jq.‘fl.'l11.|il|'l|. 1.'i.|.:||.:.ll.|.'d H |
stitutional right; if so, court then decides
ther defendant violamed clearly established
{eonstitutional rights of which reazonable person
swould have known.

Monday v. Oullene

Fed.App. 201P,

C.AG (Mich.) 1997, Government
acting in their official capacities are not subject
o individual damages liability if their actions
did not violate clearly established staturory o
fonstitutional rights of which reasonable person
would have Known.

B Ireland v. Tunis, 113 F.3d 1435, 1997 Fed
App. 156F, rehearing and suggesiion (%7}
rehearing denied, ceniorari denied 118
S.C1 560, 522 U5 996, 139 L.Ed.2d 401.

118 F.3d 1099, 1997

officials

For povernment official acting in his oflicial
[Bapacity to avoid individual damages liability,
on theory that his actions did not violate clearly
established stamutory or constitutional rvights ol
which reasonable person would have known,
rontours of right must be sullicientlv clear that

Federal Practice Digest — Inside (cont.

To avoid protection of gualified immunity
on basis that right which government ollicial
allegedly violated is “"clearly catablished.” con-
fours of right must be sulfliciently clear tha
reasonable official would understand that wha
he is doing violates that righ

MeBride v. Village of Michiana, 104 F.3d

457, 199s Fed App. 361F. on remand
1998 WL 2761 3w

C.A6 (Mich.) 1996, Standard lor evialoat-
ing official’s conduct, for purpose ol determin-
ing whether official is entitled 10 qualilied im
mumnity, is objective legal reasonableness: that
is, contours ol Iil_"|1l miust be sulliciently clem
that reasonable oflicial would understand tha

what he iz doing violates  thaa Iik:ll.l. 42
U.S.CA & 1983,

Sheets v. Moore, 97 F.3d 164, 1996 Fed

App. 325P, certiovari denied 117 5.C1

1261, 5320 US. 1122, 137 L.Ed.2d 339,

In determining whether constitutional right
is clearly established, for purposes of determin-
ing official’s gualificd immunity, district couart
must find binding precedem by Supreme Court,

its Court of Appeals, or itscll. 42 US.CA,

g |93,
Sheets v. Moore, 97 F.3d 1ed, 1996 Fed
App. 325P, certiorari denied 117 5.0
1260, 320 US. 1122, 137 L.Ed.2d 339

C.ALG (Aich.) 1996, Oflicials who peddorm
;||_~.|.'|'|.'1||:|r|.i.1|_1.' fumctions are geneeally entitled 10
gualified immunity from indis idual liability [or
civil damages o long as their conduct does not

This Case was not selected for publication in the National Reporter System
r clied U5, C.A. sections and legislative history, see United States Code Annotated
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(d) Information requested through In-
terrogatory No, 4 of Part Il is to be
limited to the name and address of any
present or former officer, employee or
agent of the defendant known to the
deferdant to have knowledge of facts
relevant to the jurisdictional question
raised by the defendant.

(e) Information requested under In-
terrogatory No. I of Part Il need not
include the breakdown of data on hotel
accommodations, but only the total paid
for such accommodations.

The defendant will have ten days from
the date of this order to answer the “In-
terrogatories”, and the plaintiff will have
fifteen days from the date upon which
the documents subject to inspection are
furnished, for the taking of depositiona.

w
(8 § s vamiia sviie
:,\ U m

James KIMBRO et al.
V.
UNITED STATES RUBBER COMPANY,
Civ. No. T177.
United States District Court
D. Connecticut,
Civil Division.
Sept. 18, 1938,

Action to recover damages caused
by blowout of an allegedly defective au-
tomobile tire manufactured by the de-
fendant. Defendant removed the case to
the Federal Court. The United States
District Court for the District of Con-
necticut, Civil Division, Anderson, J.,
held that plaintiff’s motion for leave to
file & substituted complaint should be al-
lowed.

Amendment allowed.

L. Federai Clvil Procedure T=353
The test of relation back is whether
he claim asserted arese out of eonduct,

occurrence or tramsaction, set forth, or
attempted to be set forth in the original
pleading. Fed.Rules Civ.Proc. rule 15
(e), 28 U.S.C.A.

2. Federal Civil Procedure &834

If there is any prejudice to the de-
fendant from allowing an amendment to
the complaint the court is more reluctant
to allow the amendment. Fed.Rules Civ.
Proc. rufe 15(c), 28 US.C.A.

3. Federal Civil Procedure $=834, 839

In determining whether to allow an
amendment to the complaint, the test is
whether the original pleading really gives
defendant notice that he would be held
for all the acts of negligence, and as to
whether there is prejudice to the defend-
ant by allowing the amendment the test
is whether the defendant was apprised of
the facts by the original pleading or could
have reasonably ascertained them. Fed.
Rules Civ.Proc. rule 15(c), 28 U.S.C.A.

4. Limitation of Actions $=17(5)

Where complaint originally referred
only to negiigence and manufacture of
an alleged defective tire, and the amend-
ed complaint sef out in greater detail
the alleged negligence and failure to con-
tinue and inspeet the tire, and use of poor
materials and lack of reasonable care
“continuing fo the date of the accident”
in representing the tire to be blowout-
proof, and the original compiaint in-
formed the defendant of the accident and
of plaintiff’s injuries ang that the de-
fendant was being charged with negli-
gence and misrepresentation, the amend-
ment did not set up a new cause of ac-
tion barred by fimitations and should be
allowed. Fed.Rules Civ.Proc. rule 15(e),
28 USCA.

———
David Goldstein, Goldstein & Peck,

Bridgeport, Conn., for plaintiffs,
Daggett, Colby & Hooker, New Haven,

Conn., for defendant,

ANDERSON, District Judge.
The plaintiff instituted this suit in the
Connectient State Court on March 6,

EIMBRO v. UNITED STATES RUBBER COMPANY

Case from Federal Rules Decisions

EIMBRO v. UNITED STATES RUBBER COMPANY 309
Cite 38 22 F.R.D, 300

309

Clte as 22 F.R.D), 300

{d) Information requested through In-
terrogatory Mo, 4 of Part II is to be
limited to the hame and address of any
present or former officer, employee or
agent of the defendant known fto the
defendant to have knowledge of facts
relevant to the jurisdictional question
paised by the defendant.

(e} Information reqguested under In-
ferrogatory No. 1 of Part I need not
include the breakdown of data on hotel
accommodations, but only the total paid
for such accommodations,

The defendant will have ten days from
the date of thiz order to answer the “In-
terrogatories”, and the plaintiff will have
fifteen days from the date upon which
the documents subject to inspection are
furnished, for the taking of depositiona,
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oceurrence or transaction, set forth, or
attempted to be set forth in the original
pleading. Fed.Rules Civ.Proc. rule 15
(c), 28 U.S.C.A.

2. Federal Civil Procedure =834

If there is any prejudice to the de-
fendant from allowing an amendment to
the complaint the court is more reluctant
to allow the amehdment. Fed.Rulea Civ.
Froe. rule 15(c), 28 U.5.C.A.

8. Federal Civil Procedure $=§34, 839

In determining whether to allow an
amendment to the complaint, the test is
whether the original pleading really gives
defendant notice that he would be held
for all the acts of negligence, and as to
whether there is prejudice to the defend-
ant by allowing the amendment the test
is whether the defendant was apprised of
the facts by the original pleading or could

N -
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Case from Federal Rules Decisions (cont.)

KIRTSAENG v. JOHN WILEY & SONS, INC. 1351
Cite as 133 S.Ct. 1351 (2013)

further proceedings consistent with this Justice Kagan filed a concurring opinion,

opinion. in which Justice Alito joined.
It is so ordered. Justice Ginsburg filed a dissenting opinion,
which Justice Kennedy joined and Justice
Scalia joined in part.

W
o gm NUMBER SYSTEM

1. Copyrights and Intellectual Property
&=38.5

The first sale doctrine, as codified in
the Copyright Act to provide that the own-

Supap KIRTSAENG, dba er of a particular copy of a copyrighted
Bluechristine99, work “lawfully made under this title” is
Petitioner entitled, without the authority of the copy-

V. right owner, to sell or otherwise dispose of

" the possession of that copy, applies to cop-

JOHN WILEY & SONS, INC. ies lawfully made abroad; abrogating Ome-
No. 11-697. ga S.A. v. Costco Wholesale Corp., 541

Argued Oct. 29, 2012. F.3d 982, Denbicare U.S.A. Inc. v. Toys
Decided March 19’ 2013. e e Us, hu;, 84 F.3d 1143, and Columbia

Broadcasting System, Inc. v. Scorpio Mu-
sic Distributors, Inc., 569 F.Supp. 47. 17
U.S.C.A. §§ 106(3), 109(a), 602(a)(1).

Background: Publisher filed action
against domestic reseller of textbooks
manufactured and first sold abroad, alleg-

Legal Research, Writing, and Civil Litigation - PLG - 108 19



the Village; and it plainly erred in, inter
o finding that plaintifis had achieved little
o success of any significance. Plaintiffs
that the Village violated their rights
the FHA and conspired te viglate their
fits under the First Amendment; the jury,
fully supportable verdict, found in plain-
e favor. That verdict in favor of plaintiffs
cenabled the government to obtafn &
able judgment in its own uction and
4 the judge from fnding against
s on their equitable claims in this
Plaintiffs had asked for, inter afic,
ction prohibiting the Village from
g i such unlawful conduct and from
ng to violate their civil rights by
of diseriminatory zoning: thanks to
ury verdict in plaintiffs® favor, injunc-
were entered in this sctien and the
ent action requiring the Village, in-
‘alin, to amend its zoning code, to inter-
‘that code in a way that permits home
e, and o refrain from diserimine!-
the basis af religion. This Court, in
g the judgment containing the in-
, noted that the injunetion was neces-
to ensure that the Village would not
or or prevent home synagogues. The
d permaits no rational conclusion other
that plaintiffs are prevailing parties
the Village to a very significant ex-

We have considered all of the Village's
gtentions in support of the decision belaw
pd have found them fo be without merit.
e arder of the district court is vacated
fiofar as it denied plaintiffs’ motion for at-
neys' fees and eosts, and the matter is
gmanded for the caleufativn of resssnable
e and costs consistent with this opinion.

Plaintiffss are awarded costs and attorneys’
n connection with this appeal. Ser, eg.,
» Advanced Recovery, Ine, 107

Legal Research, Writing, and Civil Litigation - PLG - 108

Federal Case - T

LeBLANC-STERNBERG v, FLETCHER 765
Cifve as 143 F.3d 768 (2nd Cir. 1998)

Rabhi Yitzehok LeBLANC-STERNRERG,
Chanie LeBlanc-Sternberg, Fred Walf-
ish, Lewis Kamman, Park Avenue Syna-
gogue, Inc., Plaintiffs-Appellees,

V.

Robert FLETCHER, Marianne Cucolo,
and John C. Layne, Individually and in
their capucity as Trustees of the Village
of Airmont, Maureen Kendrick, fndivid-
uafly and ir her capacity as Mayor of
the Village of Civic Association, The
Village of Airmont, The Town of Rama-
po, and Herbert Reisman, Individuaily
and in his capacity as Ramape Town
Supervisor, Defendants,

Nicholas Vertullo, Individually and in his
capacity as Trustee of the Village of
Airment, Defendanti-Appellant.

Na, 966259,

United States Court of Appeals,
Second Cireuit.

Argued Oct. b, 1997,
Derided May 13, 1995,

Former village trustee who was found
not lable in eivil rights action alleging con-
spiracy to violate Fair Housing Act and First
Amendement moved for attorneys' fees. The
United States Distriet Court for the South-
ern District of New York, Gerard L. Goettel,
J., denied motion, and trustee appesied. The
Court of Appeals, Kearse, Cirevit Judge,
keld that award of attorneys’ fees was inap-
propriate in view of district court's earlier
rulings correctly refusing to grant trustee’s
motion to dismiss for fuilure to state elaim,
pretrial motion for summary Judgment, and
mation for judgment as matter of law.

Affirmed.

1, Civil Rights ¢=298

Fact that plaintiff may ultimately lose
his case is not in itself sufficient justification
for assessment of fees in favor of defendant
under civil rights statute. 42 US.CA
§ 1688(k).

IRG v, FLETCHER 765
& (2nd Cir. 1998)

Rabbi Yitzchok LeBLANC-STERNBERG,
Chanie LeBtanc-Sternberg, Fred Walf-
ish, Lewis Kamman, Park Avenue Syna-
gogue, Inc,, Plaintiffs-Appellees,

itle

V.

Robert FLETCHER, Marianne Cucolo,
and John C. Layne, Individually and in
their capacity as Trustees of the Village
of Airmont, Maureen Kendrick, Iadivid-
wally and in her capacily as Mayor of
the Village of Civic Association, The
Village of Airmont, The Town of Rama-
po, and Herbert Reisman, Individuaily
and in his capacity as Ramape Town
Superviser, Defendants.

Nicholas Vertullo, Individually and in his
cupacity as Trustee of the Village of
Alrmant, Defendani-Appellant.

Na, MG-£259.

United States Court of Appeals,
Second Civeuit.

Argued Oct. 9, 1997.
Decided May 13, 1995,

Former village trustee who was found
not liable in ¢ivil rights aection alleging con-
spiracy to violate Fair Housing Act and First
Amendment moved for attorneys' fees. The
United States District Court for the South-
ern Distriet of Mow York, Gerard L., Goettel,
J., denied motion, and trustee appealed. The
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Federal Case - Keynotes

766 143 FEDERAL REPORTER, 3d SERIES

2. Civil Rights &=209

To avoid chilling initiation and prosecu-
tion of meritorious civil rights actions, attor-
neys' fees are not to be awarded to prevailing
defendant unfess plaintils action was fiivo-
lous, unreasonable, or groundless, or plaintiff
continued to litigate after it clearly became
s0. 42 U.S. § 1988(b).

3. Civil Rights €=299

Because conspiracies are, by their very
nature, secretive pperations that can hardly
ever be proven by direct evidence, unsuccess-
ful conspiracy claims are not unreasonhable,
for purpose of awarding attorneys’ fees un-
der civil rights statute, merely because they

were based principally, or even entirely, on
eircumstantial  evidence. 42 USCA.
§ 1988(h).

4. Civil Rights ©=248, 269

Where evidence is introduced that, if
credited, would suffice to support judgment
in favor of plaintiff, fee award to defendant,
under civil rights statute, is generally unjust-
ified, and claim is not necessarily frivolous
because witness is disbelieved or item of
evidenee is discounted, disproved or disre-
garded at trial. 42 US.C.A. § 1988(b).

5. Civil Rights €203, 299
Federal Courls ¢=830

For purpose of awarding attorneys’ fees
under civil rights statute, questions as to
what allegations were made and what evi-
dence was presented are guestions of fact,
but determination as to whether elaims were
frivolous, unreasonable, or groundless re-
quires evaluation of allegations and proof in
light of controlling prineiples of substantive
law, and such determination is ordinarily re-
viewed not for clear error but rather for
abuse of discretion. 42 US.C.A. § 1988(b).
6. Civil Rights &=299

Court cannot properly consider claim to
be frivolous on its face, for purpose of award-
ing attorneys’ fees under civil rights statute,
if court finds that plaintiff must be allowed to
litigate claim or plaintiff has made sufficient
evidentiary showing to forestall summary

* Honotable Denny Chin, of the United States Dis-
trict Court for the Southern District of New York,

Judgment and has presented sufficient ovid
dence at trial to prevent entry of judgme
against him as matter of law. 42 U.S.CA
§ 1988(b).

1. Civil Rights ¢=299 4

Plaintiffs' claims alleging conspiracy tal
violate civil rights could not be deemed
groundiess or unreasonahle, for purpose of)
prevailing defendant's request for 'lthrrn!y!'F
fees, where district court correctly refused tof
grant defendant’s motion to dismiss for falk}
ure to state claim on which relief can
granted, his pretrial motion for summ:
judgment, and his motion at trial for judg-
ment as matter of law. 42 US.CAL
§ 1088(h). B

+

i

Reuben 3. Koolyk, New York City, (A e
& Porter, New York City, Kevin W, Goering/
Brian C. Dunning, Coudert Brothers, Newj

York City, Craig L. Parshall, Fredricksburgs
Virginis, Anne-Marie Arriel, The Rutherford
Institute, Charlottesville, Virginia, on mua
brief), for Plaintiffs=Appellees. i

Edmund C, Grainger, 111, White Plains;’
New York (Charles A. Goldberger, Pah’i‘.hg
W. Gurahian, McCullough, Goldberger &\f
Staudt, White Plains, New York, on the]
brief), for Defendant-Appellant.

Before KEARSE and CABRANES, 1
Circuit Judges, and CHIN, District Judge®yl

KEARSE, Circuit Judge: ":

Defendant Nicholas Vertullo, a formen|
trystee of the Village of Airmont, New York]
(“Ajrmont” or the “Village"), whom a jury)
found not liable in connection with the Vil
lage's violations of plaintiffs” civil rights, ap:
peals from 50 much of ap erder of the United
States District Cowt for the Southern Dist
trict of New York, Gerard L. Goettel, Judge)
as denied his motion under 42 USC
§ [988(b) for an award of attorneys' foes
against plaintiffs. The district court, al
though stating its view that the action
against Vertullo was unreasonable and

sitting by designation.

T6H6 143 FEDERAL REPORTER, 3d SERIES

2, Civil Rights =200

To aveid chilling initiation and prosecu-
tion of meritorious civil rights actions, attor-
neys' fees are not to be awarded to prevailing
defendant unfess plaintifi™s action was frivo-
lous, unreasonable, or groundless, or plaintiff
continued to litigate after it clearly became
so, 42 [1.5.C.A § 1988(b).

3. Civil Rights =299

Because conspiracies are, by their very
nature, secretive operations that can hardly
ever be proven by direct evidence, unsuceess-
ful conspiracy claims are not unreasonable,
for purpose of awarding attorneys' fees un-
der civil rights statute, merely because they
were based principally, or even entirely, on
circumstantial  evidence. 42 US.CA.
§ 1988(h).

4. Civil lights <2498, 285

Where evidenee is introduced that, if
credited, would suffice to support judgment
in favor of plaintiff, fee award to defendant,
under civil rights statute, is penerally unjust-
ified, and claim iz not necessarily frivolous
because witness is dishelieved or item of
evidenee is discounted, disproved or disre-
garded at trial. 42 U.S.C.A. § 1988(b).

5. Civil Rights =293, 299
Federal Courts <=830
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Judgment and has presented sufficient evi
dence at trial to prevent entry of judgme
against him as matter of law, 42 1.8,CA
§ 1988(h).
7. Civil Rights ¢=299
Plaintiffs' claims alleging conspiracy toi
violate civil rights could not be decmed!
groundiess or unreasomable, for purpose aff
prevailing defendant’s request for attorneys'h
fees, where distriet court correctly refused tﬂft
grant defendant’s motion to dismiss for fail}
ure to state claim on which relief can
granted, his pretrial motion for summ
judgment, and his motion at trial for judg-

ment as matter of law. 42 lf.S.G.A.Jf‘
§ 1088(h). i
i
i

Reuben S, Koolvk, New York City, (A
& Porter, New York City, Kevin W, Goering,
Brian C. Dunning, Coudert Brothers, HE‘Igi
York City, Craig L. Parshall, Fredricksburg:
Visyinia, Anne-Marie Arriel, The Rutherford]
Institute, Charlottesville, Virginia, on
brief), for Plaintiffs-Appellees. o

Edmund C. Grainger, 111, White Plains,’
New York (Charles A. Goldberger, Patrici
W. Gurahian, MeCullough, Goldbherger &If
Staudt, White Plains, New York, on the)
brief), for Defendant-Appellant. *5
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roundless, denied the motion on the ground
bat that view was untenable in light of this
‘s decigion in LeBlanc-Sternbery v
er, 67 F.3d 412 (2d Cir.1935) (“Le-
ternberg 1), cert. denied, 518 U.S.
118 S.Ct. 2546, 185 L.Ed2d 1067
which reversed the district court's
that there was no possible basis for
jury’s verdict against the Village Ver-
o contends principally that the denial of
s was an abuse of discretion because the
tion against him was unreasonable and

ss. Finding no merit in his conten-
g, we affirm.

- I. BACKGROUND

 This matter, an action by plaintiffs Yitzeh-
bk LeBlanc-Sternberg, the rabbi of plaintiff

Avenue Synagogue, [nc, ef al, returns
us following appeals in which we, inter
reinstated a jury verdict in favor of
tiffs against the Village for discrimina-
n, and conspiracy to discriminate, against
i tiffs on the basis of their Orthodox Jew-
religion, see LeBlanc-Sternberg 1, 67
'3d 412, reversed the district court’s entry
judgment in favor of the Village in a
Jperallel action brought by the United States,
se¢ id, and upheld, following proceedings on
d, the district court’s granting of in-
relief prohibiting the Village from
engaging in further discrimination on the
basis of religion and directing that certain
amendments be made to the Village's zoning
wd,e, see LeBlanc-Sternbery v. Fletcher, 104
Fad 355, 1996 WL 699648 (2d Cir. DecS,
1996) (unpublished disposition) (“LeBlanc-
Sternberg 1), cert. denied, — US. —,
117 S.Ct. 2431, 138 L.Ed.2d 193 (1997). The
| factual background of the litigation and the
lu.lnlm.' rulings is set forth in detail in Le-
Blane-Sternberg {, and in the opinion we
sue today in a companion appeal, LeBlanc-
v. Fletcher, No. 96-6287, 1998 WL
248641 (2d Cir. 1998) (“LeBlanc-Sternberg
H"J Familiarity with LeBlanc-Sternberg [
and LeBlanc-Sternberg I1] is assumed.

he

A The Events Leading to the Present Ac-
tion.

.The evidence at trial included the follow-
In the mid-1980s, some residents of

LeBLANC-STERNBERG v. FLETCHER 67

Cite as 143 F.3d 763 (Ind Cir. 1998)

Airmont, then an unincorporated area within
the Town of Ramapo, New York (the
“Town"), objected to Town zoning provisions
accommodating the Town's then-increasing

population of Orthedox and Hasidic Jews.
The Town's zoning code, inter alia, allowed
rabbis, with some restrictions, to use their
homes as congregational places of worship
(“home synagogues”) in order to permit Or-
thodox and Hasidic Jews to adhere to certain
requirements of their religion. Some of the
objecting Airmont. residents formed defen-
dant  Airmont Civie Association, Ine.
(“ACA"), which pushed for Airmont's incor-
poration as a village in order to permit Air-
mont to adopt its own zoning code designed
to exclude Orthodox and Hasidic Jews. See,
eg, LeBlanc-Sternberg 1, 67 F.3d at 418
(*‘everybody knows ... why [ACA] was
formed. What does [ACA] and the proposed
village plan to do to keep these Hasidlilm
out? " (quoting trial testimony describing a
1986 meeting of ACA)).

Defendant Robert Fletcher was ACA's
president. Vertullo was a member of ACA
and was a close friend and “political ally” of
Fletcher. [d at 419. Vertullo became a
member of the ACA board following the res-
ignations of several board members who op-
posed ACA's discriminatory agenda. He was
appointed to the board principally because of
his view, in “general agreement” with the
remaining board members (Trial Transcript
at 3534), that home synagogues should be
prohibited (see id. at 3528-30). While Ver-
tullo was an ACA board member, ACA fi-
naneed proceedings in state court to block
LeBlanc-Sternberg’s application to the Town
for permission to maintain a home syna-
gogue. At a public hearing before the
Town's planning board on another Orthodox
Jewish rabbi’s application for a zoning vari-
anee, Vertullo read a statement, written by
Fletcher and concurred in by Vertullo, in
opposition to the variance.

After Airmont residents had voted to in-
corporate the Village, Fletcher stated at an
ACA meeting that “‘the only reason we
formed this village is to keep those Jews ...
out of here’ " LeBlanc-Sternberg I, 67 F.3d
at 419, Candidates backed by ACA, includ-
ing Fletcher and Vertullo, were elected as

Federal Case — Background

LeBLANC-STERNBERG v. FLETCHER T67

Clie as 143 F.3d 765 (2nd Cir. 1998)

:mund]eau, denied the motion on the ground
hat that view was untenable in light of this
Jurt's decision in LeBlanc-Sternbery .

fletcher, 67 F.3d 412 (2d Cir1995) (“Le-
Eluuo-Si!wubzrg I™), cert demied, 518 U.S.
17, 116 S.Ct. 2546, 135 L.Ed2d 1067
), which reversed the district court's
that there was no possible basis for
jury's verdict against the Village. Ver-
illo contends principally that the denial of
was an abuse of discretion because the
tion against him was unreasonable and
. Finding no merit in his conten-

we affirm.

- I. BACKGROUND

This matter, an action by plaintiffs Yitzch-
 LeBlanc-Sternberg, the rabbi of plaintiff
ark Avenue Synagogue, Ine., et al, returns
E;'un following appeals in which we, inter
reinstated a jury verdict in faver of
intiffs against the Village for discrimina-
in, and conspiracy to discriminate, against
Elnul'fs on the basis of their Orthodox Jew-
ish religion, see LeBlanc-Sternberg I, 67
" 3d 412, reversed the distriet court’s entry
judgment in favor of the Village in a
lel action brought by the United States,
gee id, and upheld, following proceedings on
Emmd the district court’s granting of in-
relief prohibiting the Village from
e:gag'mg m furthcr dmr:nmmatmn on th.
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Airmont, then an unincorporated area within
the Town of KRamapo, New York (the
“Town"), objected to Town zoning provisions
accommodating the Town's then-inercasing
population of Orthodox and Hasidic Jews.
The Town’s zoning code, infer alia, allowed
rabbis, with some restrietions, to use their
homes as congregational places of worship
(“home synagogues") in order to permit Or-
thodox and Hasidie Jews to adhere to certain
requirements of their religion. Some of the
objecting Airmont residents formed defen-
dant Airmont Civie Association, Ine.
(“ACA™), which pushed for Airmont's incor-
poration as a village in order to permit Air-
mont to adopt its own zoning code designed
to exclude Orthodox and Hasidic Jews. See,

LeBlanc-Sternberg I, 67 F.3d at 418
(" ‘everybody knows why [ACA] was
formed. What does [ACA] and the proposed
village plan to do to keep these Hasid[ilm
out? " (quoting trial testimony deseribing a
1986 meeting of ACA)).

Defendant Robert Fletcher was ACA's
president. Vertullo was a member of ACA
and was a close friend and “political ally” of
Fletcher. [Id. at 419, Vertullo became a
member of the ACA board following the res-
ignations of several board members who op-
posed ACA’s diseriminatory agenda. He was
appointed to the board principally because of

his view, in “general agreement” with the
....... iminae haoamd mamhers (Mrial Transerint
22



Vertullo's Request for Attorneys' Fees
Following the entry of judgment in his
Bvor, Vertullo had moved for an award of
Hormeys' fees pursuant to 42 USC
1983(b). He argued that “there was no
idence offered at trial with respect to any
n by VERTULLO other than the fact
jat VERTULLO read a letter of FLETCH-
[ER's at the Planning Board meeting." (Af-
firmation of Edmund C. Grainger, [1I dated
rii 7, 1994, 113} He further contended

[pllaintiffs and their attorneys certainly
£ knew prior to trial that they did not intent
fsic ] to offer any evidence with respect to
RTULLO. Thus, the continuation of
¥the action against VERTULLO, when
‘Plaintiffs and their counsel knew there Was
i 10 evidence concerning VERTULLO, was
[ not only harassment, but was clearly frivo-
lous.
Wd 114) The district court reserved deci-
fglon on Vertullo's motion pending resolution
gl the appeals.
i After our decision in LeBlanc-Sternberg I,
ithe court denied Vertullo's motion for fees.
The court, noted that although Vertullo and
lihe other individual defendants had prevailed
3 trial, & prevailing defendant, unlike a pre-
faling plaintift,
,‘mxy receive fees under 42 US.C. § 1888
.only when the Court finds that the action
(was frivolous, unreasonable, or ground-
ess, or that the plaintiff continued to [iti-
b gate it [sic] after it clearly became 50"
, Christiansburg Garment Co. v Equal Em-
E ployment  Opportunity Comm'n(], 434
L US. 412, 422, 98 S.Ct. 694, T00-01, 54
) L.Ed.2d 648 (1978).
andum Decision dated October 15,
1006, at J1. The court stated its view that
Flalbout the only evidence offered with re-
ect to Vertullo was that he read a letter
Fleteher .. . at a Planning Board meet-
ling.” i at 5 n. 4, and that the action against

was unreasonable and groundless. How-
mever, the plaintiffs’ success on appeal di-
Uminishes the fustre of these defendants’
Biguccess.  Moreover, it clearly suggests
lithat the appellate court (or at least the
¥oanel which remanded the case) would not

LeBLANC-STERNBERG v. FLETCHER
Clteas 143 F.5d 765 (2nd Cir. 1998]
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approve fees for the prevailing defendants
in any event,

id at 11
‘This appeal followed.

1. DISCUSSION

On appeal, Vertullo contends principally
that plaintiffs should be ordered to pay his
attorneys’ fees because the district court
stated that the ciaims against him were “an-
reasonable and groundless.” He argues that
that statement constitutes a factual finding
that may not be gverturned because it is not
clearly erroneous, and that the distriet court
was not permitted to deny his request for an
award of fees solely on the basis that this
Court was likely to reverse such an award.
We conclude that Vertullo's characterization
of the court's statement as a finding of fact is
erroneous; that the district court's charac-
terization of plaintiffs’ claims as “unreason-
able and groundless” is contradicted by the
record; and that Vertullo was not entitled to
an award of fees.

[1,2] In a civil rights action under 42
U.S.C. § 1985(3), the court has discretion to
award reasonable attorneys' fees to “the pre-
vailing party.” 42 USC. § 1988(b). Under
this provision, as interpreted by the Supreme
Court, fees are routinely awarded to a pre-
vailing plaintiff who obtains some significant
measure of velief, but are not so readily
available to a prevailing defendant. See, e.g.,
Hughes v. Rowe, 449 US. 5, 14, 101 8.0t
173, 178, 66 L.Ed.2d 163 (1980) (per curiam);
Christianséurg Garment Co. v Eqeeal Emi-
ployment Opportunity Commission, 434 U.S.
412, 422, 98 S.Ct. 604, T00-01, 54 L.Ed2d 648
(1978). As we ohserved in American Feder-
ation of State, County & Municipal Empioy-
ees, AFL-CIO v, County of Nassaw, 96 F.3d
644 (2d Cir.1996) (“AFSCME v Nussau™),
cert. denied, — U.S. —-, 117 S.Ct. 1107,
137 L.Ed.2d 309 (1997),

(tlhe [Christiansburg | Court articulated

“two strong equitable considerations™ for

permitting routinely an award of fees to

prevailing plaintiffs that “are wholly ab-

sent” when a defendant prevails. [434
U8, at 418, 8 S.CL at 698.] First, “the

Vertullo’s Request for Attorneys’ Fees

ollowing the entry of judgment in his
vor, Vertullo had moved for an award of
. fees pursuant to 42 US.C.
He argued that “there was no
ce offered at trial with respect to any
by VERTULLD sther than the fact
VERTULLOD read a letter of FLETCH-
at the Planning Board meeting.” (Af-
ation of Edmund C. Grainger, [11 dated
T, 1984, 113} He further contendod

[plaintiffs and their attorneys certainly
£ knew prior to trial that they did not intent
[sic | to offer any evidence With respect to
"VERTULLO. Thus, the continuation of
'the action against VERTULLO, when
® Plaintiffs and their counsel knew there was
b no evidence concerning VERTULLO, was
| not only harassment, but was clearly frivo-
laus.

d 914 The district court reserved deci-
on Vertullo's motion pending resolution
the appeals.

After our decision in LeBlanc-Sternberg [,
e court denied Vertulle's metien for fees.
The court noted that although Vertullo and
p gther individual defendants had prevailed
at trial, & prevailing defendant, unlike a pre-
iling plaintiff,

may receive fees under 42 US.C. § 1988
.only when the Court finds that the action
“was frivolous, unreasonable, or ground-
, or that the plaintift’ continued to liti-

wabs it Teinl aftaw it olearly horame sn"

Legal Research, Writing, and Civil Litigation - PLG - 108

Federal Case - Discussion

LeBLANC-STERNBERG v. FLETCHER 769
Cloe as 143 F.54 765 (Ind Cir, (998]

approve fees for the prevailing defendants
in any event,

id. at 11,
This appeal followed.

II. DISCUSSION

On appeal, Vertullo contends principally
that plaintiffs should be ordered to pay his
attorneys' fees because the distriet court
stated that the claims against him were “un-
reasonable and groundless.” He argues that
that statement constitutes a factual finding
that may not be overturned because it is not
clearly erroneous, and that the distriet court
was not permitted to deny his request for an
award of fees solely on the basis that this
Court was likely to reverse such an award.
We conelude that Vertullo's characterization
of the court’s statement as a finding of fact is
erroneous; that the district court's charac-
terization of plaintiffs’ claims as “unreason-
able and groundless” is contradicted by the
record; and that Vertullo was not entitled to
an award of fees,

[1,2] In & civil rights action under 42
11.8.C. § 1985(3), the court has diseretion to
award reasonable attorneys' fees to “the pre-
valling party.” 42 ULS.C. § 1988(b). Under
this provision, as interpreted by the Supreme
Court, fees are routinely awarded to a pre-
vailing plaintiff who obtains some significant
measure af relief, but are net so readily
available to a prevailing defendant. Seg, eg,
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conclusion that plaintiffs’ claims were frivo-

clude that it was proper to deny Vertullo's
recuest for an award of attorneys’ fees,

CONCLUSION

We have considered all of Vertullo's con-
tentions on this appeal and have found them
to be without merit. So much of the district
eourt’s order as is challenged on thi
denying Vertullo’s motion for attorn

is affirmed.

UNITED STATES of America, Appellant,
.
Ruben ALFONSO and Feli Gomez,
Defendants-Appellees.
Docket No. $8-1019.

United States Court of Appeals,
Second Cireuit

Argued March 5,

Decided May 14, 1998,

Defendants charged with conspiracy to
commit robbery in violation of Hobbs Act
and using and carrying firearm during and in
relation to erime of violence moved to dismiss
indictment. The United States District Court
for the Southern District of New York, Rob-
ert L. Sweét, J. 1998 WL 0047, granted
motion. Government appealed. The Court of
Appeals, José A. Cabranes, Circuit Judge,
held that: (1) indictment was facially valid,
and (2) district court acted prematurely in
ruling on meotion to dismiss to the extent it
looked beyond the face of indictment and
drew inferences as to proof that would be
introduced by government at trial to satisfy
Hobbs Aet’s jurisdietional element.

Reversed and remanded with instrue-
tions.

143 FEDERAL REPORTER, 3d SERIES

lous, groundless, or unreasonable. We con-

1. Criminal Law <=1139

Court of Appeals would review de nove
dismissal of indietment raising questions o]
law,

2, Indictment and Information <=110(10) "‘

Indictment was facially valid when it
alleged that defendants conspired to commith
robbery as defined by Hobbs Act, thereby)
obstructing, delaying, and affecting co
merce and movement of articles and com-
modities in commerce, and also specified time
and place of robbery that defendants all
Iy conspired to commit; indictment was suffi”
ciently speeific to permit defendants to pre'
pare defense and to bar future prosecutions
for same offense, even though it did nat)
specify what defendants allegedly conspi.l‘ﬂil
to steal or how precisely conspiracy would’
have affected interstate commerce. 1§
U.B.C.A § 1951(a), (b)1).

3. Indictment and Information ¢&=71.2(2, {ir
L

Indictment is sufficient if it, first, con
tains element of offense charged and fairly’
informs defendant of charge against which he!
must defend, and, second, enables him to
plead acquittal or conviction in bar of I'u1.||ﬂ3i
prosecutions for same offense. b

. Indictment and Information &=110(3)

Indictment need do little more thad’
track language of statute charged and state!
time and place, in approximate terms, of
alleged crime. 3

3. Indictment and Information ¢=144.2

District court acted prematurely in rul-
ing on motion to dismiss indietment charging-l
Hobhs Act violation to the extent that i
looked beyond the face of indictment and]
drew inferences as to proof that would be,
introduced by government at trial to satisfy,
Hobbs Act's jurisdictional element; governy
ment did not make full proffer of evidence ta/
be presented at trial, and motion to dismiss/
did not raise issue of government's ability to'
meet burden of establishing effect on com:
meree. 18 US.C.A. § 1951; Fed.Rules Cry
Proc.Rule 12(b), 18 U.S.C.A. i

T2

ermelusion that plaintiffs’ claims were frivo-
lous, groundless, or unreasonable. We con-
clude that it was proper to denv Vertullo's
request for an award of attornevs' fees,

CONCLUSION

We have considered all of Vertullo's con-
tentions on this appeal and have found them
to be without merit.  So much of the district
eourt's order as is challenged on this appeal,
denying Vertullo's motion for attorneys' fees,
iz affirmed,

UNITED STATES of America, Appellant,
v,
Ruben ALFONSO and Feli Gomez,
Defendants-Appellees,

Docket Mo, 98-1019,
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l. Criminal Law ¢=1139

Court of Appeals would review de nove
dismissal of indictment raising questions of|
law,

2, Indictment and Information <=110010) ;i

Indictment was facially valid when i
alleged that defendants conspired to commith
robbery as defined by Hobbs Act, thereby]
obstructing, delaying, and affecting co
meree and movement of articles and com-
modities in commerce, and also specified timé
and place of robbery that defendants alleged:
Iy conspired to commit; indietment was suffi’
ciently specific to permit defendants to prl:-:-{
pare defense and to bar future prosecutions,
for same offense, even though it did not’
specify what defendants allegedly mns-::iradl
to steal or how precisely conspiracy woudld
have affected interstate eommerce. 18!
ULS.CLAL § 1951(a), (b)X(1)

3. Indictment and Information &=71.2(2, i)
4

Indictment is =ufficient if it, first, con
tains element of offense charged and fairly
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Chapter 35

JUDICIAL NOTICE

Table of Scctions

428, The Need for and the Effect of Judicial Notice

a429.  Matters of Common Knowledge.

330, Facts Capable of Certain Verification.

331, Sucial and Eeonomic Date Used in Judicia) Law-Making: “Legislative’

The Uses of Judicial Notice.

Procedural Incidents

Trands ie the Development of Judicial Notice of Facts,
The Judge’s Task as Law-Finder: Judicial Notice of Law

§ 328. The Need for and the Effect of Judicial Notice'

The traditional notion that trials are bifurcated proceedings involv-
ing both a judge and a panel of twelve jurors has obviously had a
profound impact on the overafi development of common law doctrine
pertaining to evidence. The very existence of the jury, after all, helped
create the demand for the rigorous guarantees of accuracy which typify
the law of evidence, witness the insistence upon proof by witnesses
having first-hand knowledge, the mistrust of hearsay, and the insisterice
upon original decuments and their authentication by witne . Thus it
is that the facts in dispute are commonly established by the jury after
the carefully controlled introduction of formal evidence, which ordinarily
consists of the testimony of witnesses. In light of the role of the jury,
therefore, it is easy enough to conclude that, whereas questions concern-
ing the tenor of the law to be applied to a case fall within the provinee of
the judge, the determination of questions pertaining to propositions of
fact is uniquely the funetion of the jury. The life of the law has never
been quite so elementary, however, because judges on numerous occa-
sions take charge of questions of fact and excuse the party having the

§ 328
Wigmore, 9

dence
2

(Chadbourn rev J
Preliminary  Treatize on
Common Law, 1898);

210 (19671

366
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Statute — Notes of Decisions —

Table of Contents

§6-2.2

ESTATES IN PROPERTY
Art. 6

27 Carmody-Wait 2d, Disposition of Real Property 5§ 160.2, 160:10.

27 Carmody-Wait 2d, Duties, Powers, and Liabilities of Fiduciaries § 157:34,

27 Carmody-Wait 2d, Testamentary Trust Estate § 164:8.

28 Carmody-Wait 2d, Payment of Testamentary Dispositions and Distributive

Shares 5§ 16%:46, 169:83.

30 Carmody-Wait 2d, Payment of Testamentary Dispositions and Distributive

Shares 5§ 169:39 169:79.

Tarkox, Harris' New York Estates Practice Guide (4th Ed.) § 1:36.

West's New York Practice Series

Alternatives 1o probate, survivorship estates, creation of joint tenancies requires
specific wording, tenancies by the entirety, see Preminger et al., New York
Practice Series Vol. D, Trusrs and Estates Pracrice in New York 192:33 o

2:42 (1998).
Westlaw Research

In a caselaw database, run TO(205) or 205k[add key number] to retrieve cases

related to Husband and Wife.

In a caselaw database, run TO(226) or 226k[add key number] 1o retrieve cases

related to Joint Tenancy.

In a caselaw database. run TOI373) or 373k[add key number] to retrieve cases

related to Tenancy In Common.

United States Code Annotated
Estate tax treatment of joint interests, see 26 USCA § 2040.

Notes of Decisions

I. IN GENERAL 1-30
Il. TENANCY IN COMMON 31-70
Wl JOINT TENANCY 71-110

¥, TENANCY BY THE ENTIRETY 111-170

In general 1-30

Accounting, rights of tenants by entirety,
tenancy by the entirety 120

A in 47

tenancy in

Conveyance ol interest, tenancy by the
entirety 114
y of interest,
mon 41

in com-

Adverse
46

Alienation of interest. termination of
Jjoint tenancy 84

Annulment, termination of tenancy by
ihe entireiy 135

Condemnation, termination of tenancy
by the en 132

[ 1 disp termi of
tenancy by the entirety 133

C fon and appl 1

Construction with other laws 2

Construcilve trusts 9

Contribution for expenses, rights of ten-

l.nl.l]l;); entirety, tenancy by the entire-

ty

Conveyance from one spouse to both,
tenancy by the entirety 117

28
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Convey af | of
Joint tenancy B85

Deaih of co-tenant, joint tenancy 87

Death of co-t t, y In
49

Death of co-tenant, termination of tenan.
cy by the entirety 134

Declaration of tenancy in common 32

Determination of nature of interest 8

Divorce or annulment, termination of
tenancy by the entirety 133

EJ y by the entirety 141

Encumbrance of interest, generally, ten.
ancy by the entirety 125

Equality of shares, tenancy in common
33

Equitable converslons. 7

© Retroactive

CLASSIFIED BY NUMBER OF PERSONS

pt. 2
Execution sale, tenancy by the entirety

E‘Lzr:“ declaration, joint tenancy 74-76
In ;meﬂ’ T4
“Jointly owned” property 75
Survivorship language 76

Fiduciaries, joint tenancy 78

Intent of grantor oF lestator 5

Iniestacy, tenancy in common 36

Joint bank accounts, joint tenancy 79

Joint tenancy 11-] 1o L

§6-2.2

Rights of tenants by entirety, tenancy by
the entirety 119-123
In general 119
Accounting 120
Contribution for expenses 121
Possession of whole or part 122
Renis and profits 123
Rights of tenants in common, generally,
tenancy in common 37
Separation, termination of tenamcy by
the entirety 136

Joint by
the entirety 116

“Jolntly owned" property, express decla-
ration, joint tenancy 75

Lease of Interest, tenancy by the entirety
129

Leases, ienancy in commeon 42

Marital relationship, tenancy by the en-
tirety 112

Marshaling of assets, tenancy by the en-
tirety 138

Merger, tenancy by the entirety 127

Mortgages, tenancy by the entirety 126

Mortgages, tenancy in common 43

Nature of joint tenancy 73

Nature of tenancy by the entirety 111

Ouster of co-t 1, in

45
Partltion, joint tenancy 86
Partition, tenancy by the entlrety 139
Partition, tenancy In common 48
Personalty &
Possession of whole or part, rights of
ienanis by entirety, tenancy by the en-
122

tirety
Possession of whole or part, ienancy in
common 3
Presumption of tenancy in common 31
Presumption where co-tenants are spous-
es, joint tenancy B1
tenancy by the entirety 140
Proifits, rights of tenants by entirety, ten-
ancy by the entirety 123
Profits, tenancy in common 39
Purpose of statute 3
Real estate restriction, tenancy by the
: 15
Im profits, rights of tenants by
entirety, tenancy by the entirety 123

application 4
Rights of joint tenants, joint tenancy 77

S bility of interest, tenancy by the
entirety 114
Spouses, jeint tenancy 50
Spouses, tenancy in common 44
Survivership, joint tenancy 72
Survivorship language, express declara.
tlon, joint tenancy 76
Survivorship, tenamcy by the entirety
124
Tenancy by the entirety 111-170
Tenancy in common  31.70
Termination of joint tenancy 83-85
In general B3
Alienation of interest 84
Conveyance of interest 85
Termination of tenancy by the entirety
131137
In general 131
Condemnation 132
Consensual disposition 133
Death of co-tenant 134
Divorce or annulment 135
Separation 136
Testamentary disposition 137
Testamentary disposition, termination of
tenancy by the entirety 137
Third party conveyances, tenancy by the
entirety 130
Title from same Instrument, tenancy in
common 34
Title In husband and wife, tenancy by the
entirety 118
Transfer of Interest, termination of joint
tenancy 84
Unities, joint tenancy 71
Unity of p jon, tenancy in

3s

Unmarried p described as husband
and wife, joint tenancy #2

U d described as husband
and wife, tenancy by the entirety 113

Waiver of rights, tenancy in common 40

am



Statute — Inside

™ T ——— i ——
Art. 6
Partnership not established by common ownership, see Partnership Law § 11,

Separate action by joint tenant or tenant in common 1o recover thare of property,
see RFAPL § 621.

Waste action by joint tenant or tenant in common against co-tenant, see RPAPL
§ 817.

American Law Reports
What acts by one or more of joint tenants will sever or terminate the tenancy. 64
ALR2d 918. ) .
Validity and effect of one spouse’s conveyance to other spouse of interest in
property held as estate by the entireties. 18 ALRSth 230.

Library References
American Digest System
Estates in Property &1,
Husband and Wife =14.2.
Joint Tenancy &=1 10 11
Tenancy in Common €1 1o 55.
Encvelopedias
56 NY Jur 2d, Estates, Powers, and Restraints on Alienation § 2.
20 Am Jur 2d, Cotenancy and Joint Ownership §8 3 et seq., 9, 22 et seq.
28 Am Jur 2d, Estates § 2.
CJ.5 Estales 88 2105, 8, 151021, 116 10 128, 137, 243
€.1.5. Husband and Wil §8 181019, 27.
C.1.5. Joimt Tenancy 85 2 o 34, 38 1o 40,
C.1.5. Tenancy In Common §§ 2 1o 50, 53 10 85, 87 1o 151,
Texts and Treatises

28 Carmodv-Wait 2d. Payment of Testamentary Dispositions and Distributive |

Shares § 169:83.
30 Carmody-Wait 2d, Payment of Testamentary Dispositions and Distributive
Shares § 169:79.
Tarbox, Harris' New York Estates Practice Guide (4th Ed.) § 1:36.
Westlaw Research )
In a caselaw database, run TO(154) or 154k[add key number] to retrieve cases
related o Estates in Property,

In a caselaw database, run TO(205) or 205k[add key number] io retrieve cases
related 1o Husband and Wile

In a caselaw database, run TO{226) or 226k[add key number] to retrieve cases
related to Joint Tenancy.

In a easelaw database, run TO(373) or 373k[add key number] 1o retrieve cases
related 1o Tenaney In Common

§ 6-2.2 When estate is in common, in joint tenancy or by the
entirety

{a) A disposition of property 10 two or more persons creates 1f
them a tenancy in common, unless expressly declared 1o be a joint
tenancy.

22

- . @ v mree

" (b) A disposition of real property to a husband and wife creates in
them a tenancy by the entirety, unless expressly declared to be a joint
‘tenancy or a tenancy in common.

* (c) A disposition on or after January first, nineteen hundred ninety-
six of the shares of stock of a cooperative apartment corporation
allocated to an apartment or unit together with the appurtenant
proprietary lease to a husband and wife creates in them a tenancy by

entirety, unless expressly declared to be a joint tenancy or a
. tenancy in the common.

~ (d) A disposition of real property, or a disposition on or after
anuary first, nineteen hundred ninety-six of the shares of stock of a
. cooperative apartment corporation allocated to an apartment or unit
together with the appurtenant proprietary lease, to persons who are
- not legally married to one another but who are described in the
- disposition as husband and wife creates in them a joint tenancy,
unless expressly declared to be a tenaney in common. ’

. (&) A disposition of property to two or more persons as cxecutors,
trustees or guardians creates in them a joint tenancy.

() Property passing in intestacy to two or more persons is taken by
.~ them as tenants in common.

(L.1966, c. 952; amended L.1975, c. 263, §§ 1, 2: L1995, c. 480, § 2.)

Historical and Statutory Notes

- L1995, ¢. 480 legislation subd, (d) and redesignated former subd

Subd. (e). L.1995, ¢ 480, § 2, eff. Jan.

1, 1996, added subd. (c) and designated
r subd. (c) as subd. (d),

. Subd. (d). L.1995, c. 480, § 2, eff. Jan.

" 1996, redesignated as subd. (d) former

_‘“H- ) redesignated former subd. (d)

88 subd. (e); added to classification of

3 ttenancy shares of stock of a cooper-

- apartment corporation allocated 1o

Apartment or unit together with the

proprietary lease:  and,

such classification effective Jan. 1,

i Subd. (¢),
L 1996,

L.1995, c. 480, § 2_ eff. Jan.
. redesignated as subd. (e} former

(e) as subd. (f).

Subd, {f). L.1995, ¢. 480, § 2, eff. Jan.

I, 1996, redesignated as subd, (N former
subd. (e},

Derivation

Section derived from RPL § o6 and
DEL § 84,

Said RPL & 66 was from L.18%, c.
547, § S6; originally revised from RS,
pt.2.c. 1.t 2, § 44,

Said DEL & 84, amended L.1929, ¢
229, 8§ 6, was from lormer § 94; original-
Iv revised from L1896, c. 547, § 284.

Practice Commentaries
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By Margarer Valentine Turano
This section creates default rules governing the way multiple
Owners take title to property when the transferor does not specify
C¥ In common, joint tenancy, or lenancy by the entiretv.
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Statute — Case Notes

§6-2.2

ESTATES IN PROPERTY
Art. 6

I IN GENERAL

Subdivision Index
Construction and application 1
Construction with other laws 2
Constructive trusts 9
Determination of nature of interest 8
Equitable conversions 7
Intent of grantor or testator 3
Personalty 6
Purpose of statute 3
Retroactive application 4

1. Construction and application

Tenancies in common are favored over
joint tenancies in view of public policy 1o
encourage distribution of land among
people with title separate and distinct in
each unincumbered by right of survivor-
ship. Kristel v. Steinberg. 1947, 188
Misc. 500, 69 N.Y.5.2d 476.

2. Construction with other laws

Former RPL § 66 [now this section],
which declared that every estate granted
two or more persons in their own right
shall be a tenancy in common, unless
expressly declared in joint tenancy is
subject 1o the exception that where the
persons in whose names the property is
taken are husband and wife and the con-
sideration for property is derived solely
from husband, it is presumed that hus-
band intended to give his wife only a
right of survivorship, but such presump-
tion was changed by enactment of former
§ 56-a of the Domestic Relations Law
[now General Obligations Law § 3-311],
although the latter section did not affect
any interest or right of survivorship, and
: husband's funds exclusively we

Married Women's Property Act, was to
protect spouse in event of marital termi-
nation, not to provide “back door” access
to assets of income stream in bankruptcy
estate. In re Lyons, 1995, 177 B.R. 772.

The purpose of former RPL § 66 [now
this section] was to reverse common
law's preference of joint tenancies, and
thereby facilitate the ownership by two or
more persons, particularly in relation to
free alienability of real property. In re
Walker's Will, 1949, 195 Misc. 793, 89
M.¥.5.2d 826, modified on other grounds
277 AD. 811,97 N.Y.5.2d 82,

4. Retroactive application

Since husband's share in property
which he took possession of with another
woman as husband and wife, even though
she was not his wife, vested in husband’s
actual wife and children upon his death
prior to adoption of this section providing
that such situations create a joint tenancy
unless expressly declared to be a tenancy
in common, the widow and children
could not be divested of their title by this
section and it would not be given retroac-
tive effect. Turchiano v. Woods, 1976, 85
Misc.2d 991, 381 N.Y.5.2d 775.

Amendment to this section whereby
joint tenancy is created when two persons
not legally married take real property as
husband and wife could not be applied
retroactively, though rationale for such
provision was persuasive. Matter of Ko-
lodif's Estate, 1976, 85 Misc.2d 946, 380
N.Y.5.2d 610,

5. Intent of grantor or testator
In action for recovery of federal estate
1ax, on ground that transfers of stock to

since

used to pay for the cooperative apart-
ment, and there was no evidence of actu-
al intent of husband, his wife became
owner of the cooperative apartment upen
testator’s death, and it constituted no
part of assets of his estate. In re Schles-
inger's Estate, 1959, 22 Misc.2d 810, 194
N.Y.5.2d 710.

3. Purpose of statute
Primary of  establishin
held

and his wife, and to decedent
and his wife and daughter, created “ten-
ancy in commen” and not “joint tenan-
cy,” 5o that only decedent’s proportionate
share of the stock was taxable, admission
of oral i that deced ded
to make his wife, and his wife and daugh-
ter, equal owners with decedent of the
shares, and that the parties understood
that such was the effect of the instru-
ments, was not error. Page v. Hoxie,
1939, 104 F.2d 918,

Evid " i,

spouse’s one-half interest in prop
as tenants by entirety, under New York's

to support find-
ing that, in executing deed, grantor in-
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- deed to carry out the intention was grant-
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P 2
ended to create joint tenancy rather than
(enancy in common, and that language
manifesting such intent was mistal I

Note &

tenants in common. In re Wach's Estate,
1966, 50 Misc.2d 565, 270 N.Y.5.2d 865.

omitted from deed by scrivener: drafting
antorney said he received oral instruc-
tions from grantor to convey property to
herself and other grantee as joint tenants,
drafting attorney produced his notes from
meeting  indicating grantor's wish for
joint tenancy. and atorney’s wife, who
was present at execution of deed, testified
that ntor stated that other grantee
4 have house. Matter of Estate of
Vadney, 1994, 83 N.Y.2d 885 612
N.Y.5.2d 375, 634 N.E.2d 976.

Intention to create a tenancy other than
a tenancy in common must be given ef-

‘Where conveyance was made to man
and woman, described as husband and
wife, but such persons were in fact not
married, and intention of grantees to ac-
quire joint tenancy with right of survivor-
ship was not discernible from deed itself,

insic evid that it was i ion of
grantees to acquire a joint tenancy was
not admissible. in declaratory judgment
action. Petchanuk v. Mohlsick, 1953,
123 N.Y.5.2d 382.

Where language of will was specific
and testamentary intent clear in bequest
of portion of estate 0 a husband and
wile, former RPL § 66 [now this section],

fect, if such i ion can be ga

from whole instrument and il consistent
with rules of law. Crawley v. Shelby (3
Dept. 1971) 37 A.D.2d 673, 323 N.Y.S.2d
222, appeal denied 29 N.Y.2d 487, 327
M.Y.5.2d 1025, 277 N.E.2d 417,

Parol evidence would be admissible 1o
show that stock centificate issued to hus.
band and wife was intended to create
joint tenancy with right to survivorship.
In re Phillips” Estate (2 Dept. 1963) 19
AD.2d 743, 242 N.Y.5.2d 308, See, also,
In re Phillips' Estate, 1962, 37 Misc.2d
380, 234 N.Y.5.2d 422, affirmed 19
AD.2d 743, 242 N.Y.5.2d 808.

‘Where bond and morigage payable 1o
husband and wife do not in terms declare
m\cu‘\m interests of husband and wile,

interests may be determined from
presumption or proof, or both, and evi-
dence thereof is admissible, not to vary or
contradict the writing, but to supplement
and complete it. Belfanc v. Belfanc (3
Dept. 1937) 252 A.D. 453, 300 M.Y.S.
i{l;. affirmed 278 NY. 563, 16 N.E.2d

Where a husband and wife had an un-
derstanding clearly established by the evi-

which declared when an estate was in
common and when in joint tenancy had
no application. In re Damask’s Estate,
1943, 43 N.Y.5.2d 648,

Where bond and mortgage payable 1o
hushand and wife, since deceased. did
not in terms declare respective interests
of husband and wife, testimony of attor-
ney who drew deed conveying premises
from husband and wife to their son-in-
law and daughter and the bond and mort-
gage from son-inlaw and daughter to
husband and wife, that wife stated in
presence of hushand that she had some
money invested in the property and want-
ed her interest protected by having a
bond and morgage made payable to both

her and her husband, was admissible 10
show respective interests of husband and
wife. Hinman v. Couse, 1941, 30
N.Y.5.2d 388,

6. Personalty

The provisions of former RPL § 66
[now this section], which declared thay
every estate granted or devised to two orf
more persons in their own right should|
!::e a tenancy in commaon, unless expressiy|

dence, that they were to ke title as
tenants by the entirety, but in some way
the words “as tenants in common’ were
inserted after the original draft of the
deed was made a petition to reform the

Lensky v. Szynkowski (4 Dept. 1925)

213 AD. 851, 209 N.X.S. 394.

* Extrinsic and even parcl evidence of
Intent is admissible to prove that parties

|, Were 1o hold property otherwise than as

1 to be a joint tenancy, applied tof
personalty as well as realty. In re Kim-
berly's Estate, 1896, 150 N.Y. 90, 44 N.E|
945, See, also, Page v. Hoxie, C.CAR.L
1939, 104 F.2d 918; Mills v. Husson,
1893, 140 N.Y. 99, 35 N.E. 422, Va
Brunt v. Van Brunt, 1888, 111 N.Y. 178
19 N.E. 60; Bliven v. Seymour, 1882, 8
M.Y. 469; Everitt v. Everitt, 1864, 29 N.Y|
39: In re Phillips' Estate, 1963, 1
A.D.2d 743, 242 N.Y.5.2d 808; In re Ja
cobsen’s Estate, 1960, 24 Misc.2d 24, 201
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I. IN GEMERAL
Subdivision Index

Construction and application 1
Constructlon with other laws 2
Constructive trusts 9

Determination of nature of interest 8
Equitable conversions 7

Intent of grantor or testator 5
Personalty 6

Purpose of statute 3

Retroactive application 4

1. Construction and application

Tenancies in common are favored over
joint tenancies in view of public policy 10
encourage distribution of land among
people with title separate and distinct in
each unincumbered by right of survivor-
ship. Kristel v. Steinberg, 1947, 188
Misc. 500, 69 N.Y.5.2d 476,

2. Construction with other laws

Former RPL § 66 [now this section],
which declared that every estate granted
their own right

ESTATES IN PROPERTY
Art. 6

Married Women's Property Act, was to
protect spouse in event of marital termi-
nation, not to provide “back door” access
1o assets of income stream in bankruptcy
estate. In re Lyons, 1995, 177 B.R. 772,

The purpose of former RPL § 66 [now
this section] was [0 reverse common
law's preference of joint tenancies, and
thereby facilitate the ewnership by two or
more persons, particularly in relation to
free alienability of real property. In re
Walker's Will, 1949, 195 Misc. 793, 89
M.¥.5.2d 826, modified on other grounds
277 AD. 811,97 N.Y.5.2d 82.

4. Retroactive application

Since husband's share in property
which he took possession of with ancther
woman as husband and wife, even though
she was not his wile, vested in husband’s
actual wife and children upon his death
pricr to adoption of this section providing
that such situations create a joint tenancy
unless expressly declared 1o be a tenancy
in common, the widow and children
could not be divested of their title by this
section and it would not be given retroac-
tive effect. Turchiane v. Woods. 1976, 85
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pended to create joint tenancy rather than
tenancy in commeon, and that language
ifesting such intent was mistakenly
amitted from deed by scrivener: drafting
anorney said he received oral instruc-
tions from grantor (o convey property (o
herself and other grantee as joint temants,
drafting attorney produced his notes from
meeting indicating grantor's wish far
joint tenancy. and attorney’s wife, who
was present at execution of deed, testified
that ntor stated that other grantee
g.hwlgr;mre house. Matter of Estate of
Vadney, 1994, 83 MN.Y.2d 885 612
N.Y.5.2d 375, 634 N.E.2d 976.

Intention to create a tenancy other than
a tenancy in common must be given ef-
fect, if such intention can be gathered
from whaole instrument and il consistent
with rules of law. Crawley v. Shelby (3
Dept. 19710 37 A.D.2d 673, 323 N.Y.5.2d
222, appeal denied 29 N.Y.2d 487, 327
N.Y.5.2d 1025, 277 MN.E.2d 417,

Parol evidence would be admissible 1o
show that stock certificate issued to hus-
band and wife was intended to create
joint tenancy with right to survivorship.
In re Phillips’ Estate (2 Dept. 1963) 19
AD.2d 743, 242 N.Y.5.2d 308, See, also,
In re Phillips' Estate, 1962, 37 Misc.2d

Statute — Case Notes (cont.)
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tenants in common. In re Wach's Estate,
1966, 50 Misc.2d 565, 270 N.Y.5.2d 865.

Where conveyance was made to man
and woman, described as husband and
wife, but such persons were in fact not
married, and intention of graniees to ac-
quire joint tenancy with right of survivor-
ship was not discernible from deed iself,
extrinsic evidence that it was intention of
grantees (o acquire a joint enNancy was
not admissible, in declaratory judgment
action. Perchanuk v. Mohlsick, 1953,
123 M.Y.5.2d 382,

Where language of will was specific
and testamentary intent clear in bequest
of portion of estate to a husband and
wifle, former RPL § 66 [now this section],
which declared when an estate was in
commaon and when in joint tenancy had
no application. In re Damask's Estate,
1943, 43 M.Y.5.2d 648

Where bond and mortgage payable wo
husband and wife, since deceased. did
not in terms declare respective interests
of husband and wife, testimony of attor-
ney who drew deed conveving premises
from husband and wife o their son-in-
law and daughter and the bond and mort-
gage from son-in-law and daughier to
hushand and wife, that wife siated in
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