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Unauthorized Practice of Law
(a crime)

o These may not be done by someone without a law license
in the particular state:

o Appearing in a court proceeding
o Offering specific legal advice to a client
o Conducting negotiations for a settlement
o Drafting legal documents, other than just filing in blanks (can be
drafted by a paralegal if a lawyer reviews if)
o Tasks that can be performed by a non-lawyer include:

o Disseminating information on the law and explaining the legal
options in a particular area to clients

o Filling out legal documents without making the drafting decisions
o Preparing tax returns

o Interviewing clients and gathering information from clients ' MODEL RULES
and/or withesses PROFESSIONAL
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NALA Standards for the Role
of the Paralegal - 1

o The three basic questions:

1) How do you define “legal assistant”’/ paralegal?

Legal assistants, also known as paralegals, are a distinguishable group of persons
who assist attorneys in the delivery of legal services. Through formal education,
training, and experience, legal assistants have knowledge and expertise
regarding the legal system and substantive and procedural law which qualify
them to do work of a legal nature under the supervision of an attorney.

2) Who is qualified to be identified as a legal assistant?

o Few states formally regulate the definition of a paralegal

o According to NALA'’s definition:
o Graduation from a paralegal training program
o A bachelor’'s degree plus 6 months of legal experience
o Two years in house training as a legal assistant
o Three years of any law related experience
o Passing the CLA exam

3) What duties may a legal assistant perform? - MODEL RULES
o Anything that is not the practice of law PCONDUCT
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QUIZ TIME!
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NALA Standards for the Role
of the Paralegal - 2

- What's the difference between a paralegal and legal
secretary?

o The paralegal or legal assistant performs “substantive” tasks
that, “absent the legal assistant, the attorney would
perform.”

o As a practical matter, paralegals are also assigned
“secretarial” tasks from time o fime.
- Why is the distinction important?

o In awarding and recovering legal fees, clerical/ secretarial
tasks are not recoverable from the client. They are
considered part of the firm’s overhead.

o Paralegal tasks are recoverable as legal fees

MODEL RULES
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NALA Standards for the Role
of the Paralegal - 2 - Examples

Clerical tasks include: Paralegal tasks include:

> Organizing files o Drafting legal documents
, o Drafting legal memoranda and
o Copying documents briefs
o i o Manage discovery and document
Checking docket reclicion

o Updating files o Legal research
> Checking court dates > Delivery papers

o Conduct client interviews

o Draft legal letter to client and other
law offices

o Sign the letters, as long as the legal
assistant status is made clear ~

MODEL RULES
o
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NALA Standards for the Role
of the Paralegal - 3

o ABA MODEL RULE 5.3 (Supervision of Legal Assistants)

o With respect to a non-lawyer employed or retained by or associated with a
lawyer:

o (a) a partner in a law firm shall make reasonable efforts to ensure that the firm
has in effect measures giving reasonable assurance that the person's conduct
is compatible with the professional obligations of the lawyer;

o (b) alawyer having direct supervisory authority over the non-lawyer shall make
reasonable efforts to ensure that the person's conduct is compatible with the
professional obligations of the lawyer; and

o (c) alawyer shall be responsible for conduct of such a person that would be a
violation of the rules of professional conduct if engaged in by a lawyer if:

o (1) the lawyer orders or, with the knowledge of the specific conduct ratifies the conduct
involved; or

o (2) the lawyer is a partner in the law firm in which the person is employed, or has direct
supervisory authority over the person, and knows of the conduct at a time when its (GG

consequences can be avoided or mitigated but fails to take remedial action. PROFESSIONAL
CONDUCT
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NALA Standards for the Role
of the Paralegal - 4

o Some states specifically allow exceptions to the unauthorized
practice of law rules where the paralegal is properly supervised. For
example, Kentucky has enacted the following rule:

o [T]he unauthorized practice of law shall not include any service
rendered involving legal knowledge or advice, whether
representation, counsel or advocacy, in or out of court, rendered in
respect to the acts, duties, obligations, liabilities or business relations
of the one requiring services where:

A. The client understands that the paralegal is not a lawyer;

B. The lawyer supervises the paralegal in the performance of his or her
duties; and

C. The lawyer remains fully responsible for such representation including all
actions taken or not taken in connection therewith by the paralegal to
the same extent as if such representation had been furnished entirely
by the lawyer and all such actions had been taken or not taken e
directly by the attorney. N
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NALA Standards for the Role
of the Paralegal - 5

o The duty of a paralegal to his or her clients includes:

1. Disclosing his or her status as legal assistants at the outset
of any professional relationship with a client, other
attorneys, a court or administrative agency or personnel
thereof, or members of the general public;

2. Preserving the confidences and secrets of all clients; and

3. Understanding the attorney's Rules of Professional
Responsibility and these Guidelines in order to avoid any
action which would involve the attorney in a violation of
the Rules, or give the appearance of professional
impropriety.

MODEL RULES
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NALA Standards for the Role
of the Paralegal - 6

o Working within the parameter of the Unauthorized
Practice of Law rules

o Legal assistants should not:

1. Establish attorney-client relationships; set legal fees;
give legal opinions or advice; or represent a client
before a court, unless authorized to do so by said
court; nor

2. Engage in, encourage, or contribute to any act which
could constitute the unauthorized practice law.

* MODEL RULES
o
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NALA Standards for the Role
of the Paralegal - 6 (cont.)

o Legal assistants may perform services for an atforney
in the representation of a client, provided:

1.

The services performed by the legal assistant do not
require the exercise of independent professional legal
judgment;

The attorney maintains a direct relationship with the client
and maintains control of all client matters;

The attorney supervises the legal assistant;

The attorney remains professionally responsible for all
work on behalf of the client, including any actions taken
or not taken by the legal assistant in connection
therewith; and

The services performed supplement, merge with and (R
become the attorney's work product. PRCONDUCT
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NALA Standards for the Role
of the Paralegal - 7

o Other important points:

o The work product of a legal assistant is subject to civil
rules governing discovery of materials prepared in
anficipation of litigation, whether the legal assistant is
viewed as an extension of the attorney or as another
representative of the party itself.

o An aftforney may not split legal fees with a legal assistant,
nor pay a legal assistant for the referral of legal business.
An attorney may compensate a legal assistant based on
the quantity and quality of the legal assistant's work and
value of that work to a law practice.

MODEL RULES
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NALA Standards for the Role
of the Paralegal - 7 (cont.)

o Other important points:

o Attorneys are responsible for the actions of their
employees in both malpractice and disciplinary
proceedings. The attorney's responsibility for supervision
of his or her legal assistant must be more than a
willingness to accept responsibility and liability for the
legal assistant's work. Supervision of a legal assistant must
be offered in both the procedural and substantive legal
areas. The attorney must delegate work based upon the
education, knowledge and abilities of the legal assistant
and must monitor the work product and conduct of the
legal assistant to ensure that the work performed is
substantively correct and competently performed in ag

MODEL RULES
o

professional manner. PROFESSIONAL
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NALA Standards for the Role
of the Paralegal - 8

o NALA's “suggestions’” to law firms

o In the supervision of a legal assistant, consideration should
be given to

o Designating work assignments that correspond to the legal
assistant's abilities, knowledge, training and experience;

o Educating and training the legal assistant with respect to
professional responsibility, local rules practices, and firm policies;

o Monitoring the work and professional conduct of the legal assistant
to ensure that the work is substantively correct and timely
performed;

o Providing continuing education for the legal assistant in substantive
matters through courses, institutes, workshops, seminars and in-
house training; and

o Encouraging and supporting membership and active participa Sk
in professional organizations. PCONDUCT
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